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Us S« DEPARIMENT OF LABOR
WAGE AND HOUR DIVT SION
Washington

T, S COURT HOIDS OVERTTME IUST BE
CCMPUTED ON "REGULAR RATE"

The overtime provisions of the Wage and Hour law end the increased employment
resulting have been strengthened by a decision of Judge Matthew A. Joyce in the
United States Distriet Court for Minnesota, General Philip Bes Fleming, Administrato:
of the Wage and Hour Division, sald todaye.

The decision enjoined the Carleton Scrow Products Company of Minnespolis,
despite its answer in the proceedings, against computation of overtime on a rate
less then the "regular rate" of pay of their cmployccse

"This opinion," said General Floming, "is ab direct variance with the opihibn
of Judge Roy Atwell in the Dallas llews case, which the Division is appealing
before the United States Couwrt ol Appeals for the Fifth Circuit at Hew Orleanse
In the Dallas News case, thce judge rclicved the nowspeper of the nocessity df
computing overtime on the Gmployeoéf tregular ratce!

"The Mimnesota decision definitely sustains our position with respect to the
payment of overtime compensation, and effectively checks the many fictitious
devices designed to defeat the purposes of the Acte If employers are permitted
to:resort to such methods to escape the payment of overtime compensation, the
great benefits intendcd by Congress when the Feir Lebor Standards Act weas passed,
would be denicd to the worlers of the nationd"

In his opinion ¢njoining the Carleton Sercw Products C@mpany Judge Joyece
stated:

"It is’clear that the purpose of the plan, which was put into e¢ffcet on
September 1, 1938, was to keep within the provisions of the new wage and hour law
and at the same time to maintain the employees! wages at the same level as theretoe
‘fore existeds In general the plan works out in this way: If en employee had been
receiving sixty cents an hour previous to September 1, 1938, a rate ¢f fifty cents
was set up on defendant?s books and on that rate overtime compensation is computeds
To this amount is added a thonus! in an emount sufficient to tring the employee's
total wage for the pay period to an smount equalling the total hours worked during
such pay period multiplied by sixty cents = the hourly rate he rece%ved prior to
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Septomber 1, 1938, Thus (using o forty-four hour busic week), if this mon works
£if%y hours a week his pey is corputed Ly mulbtiplying 44 (hours) by 50 cents (the
rete set up on the books), which equals 3.’,’4.00- mul‘brolylng; 6 (overtime hours) by
75¢ (time and one-half) oqualo $4¢50, which added to the $22.00 makes a total of

$26050s AL stra vight time of sixty cents per hour he would have received for 2
fifty hotrs $30e00e And so in order to bri ing his puy wp to this figure an amount
of $3e50, called a bonus, is added to the $26.50 and the rarn receives & check for

$30400e In cases where this sawe employes wm*’cs only forty-fow hours a weck there
is of course no overtime to compute but the honus is added in the seme manmner as in
the other casee So that so far as the employec was concernod there was no .
difference in the way he computed his esfuings before .and alter S@pto*u'“er 1y 1938
Ts quote the te.ulm'.)ny of one of the men, 'I alweys computed weckly car m.ags on
basis of total mumber of hours times the old ratees! , There was nothing on the check
or otherwise showing how much the bonus wase The Witness Kretlow Testified: fWe
really did not get a cub; it was only on the bocks that we got the cute!?

s who entered
edure 1s the
ate and

"A somewhet different situation exists

with respect to ei.mloyee
defehdantts emp loy af'ter September 1, 1 but in

19335 b in pm weiple the proe
seme, the omployce signing a0 egre Erxeab ba ueq on an ’*‘,'r(.‘.od' hourly ra
receiving a !guaranteed? carning based on a diffcront rebce o e o o

rstruehion contonded '”'or by defendant to the
mey agroe on a repular rate of pay rcegardless

"T4 seems to me tha
effect that employs

of what comp»;:noat:_on ag Ul..x.lL receives, will permit employors to awvoid
the obligations imposcdl by 3 T and will completely nulllfy the ovoertime pro=

visions therein contai:wcd, orployer is pormitted to establish an ‘tagreed!?
rate of pay ten cownts below that which it in faot is, as plaintiff points out in
his brief there is no reason why the regular rate ecould not be 'stipulated?! for
pwrposes of overtime co ion: at twenbty or thirty cents below what it actually
is and remove the penal Section 7 entirelys The’fact that employer and
employee tagree! to a rate o‘L‘ pay which does not represent that at which the
employee is really employed cennot preclude the operation of Section 7, for private
agrecments which are in colmsleﬂt vith wage and Hour statutes nust ‘.riold to the
broader public policy decloked in those actSe o o o

"loroover, the evidence in this case clearly indicates that the employees
signed the agreements only arter it was made clear that they would receive the same
eernings as theretofore and ecause they felt there was no other recourse as they

d besn told thot otherwise the plan would be dropred and they would remain on
the old scele for a Forty-four weck and no overtime. Such assurance as to their
sarnings being give Iy I am o the view they received o continuing g'uc‘rantee of
theisr prcv: ous esfnings ard therefore that their cctual and rcal rate of pay
revnulm,d unchenged, snd thaet this ‘agreed rate! of pay of defendant was devised,

was sald by 5 cowrt in Gregory ve Helvering, 293 Us Se 465, to texalt
ar"cif‘lf‘c, above roality,?! as these rotes had no other funetion in defendant?s
businesse"
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