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' -. • • Washington 

. ' . U. 5, COURT HOLDS OVERTDiil̂  MUST BE 

. ' . . - • COMPUTED ON "FiSGUUii R/.TE" • . . , • / • 

The overtime p r o v i s i o n s of t h e YJage and Eour law and "the inc reased employment 

r e s u l t i n g have been s t rengthened by a d e c i s i o n of Judge Matthev/ A.. Joyce in the 

United S t a t e s D i s t r i c t Court for Minnesota , General P h i l i p B. Fleming, Ad-ministratoi 

of the YJage and Hour D i v i s i o n , sa id t o d a y . 

The d e c i s i o n enjoined the Car le ton Screw Products Company of Mirj ieapol is , 

d e s p i t e i t s answer i n the p rocood ings , a g a i n s t computation of overt ime on a r a t o 

l o s s than the " r e g u l a r r a t e " of pay of t h e i r omployaos, 

"This op in ion , " sa id General F1.3mi;ig, " i s ab d i r e c t va r i ance wi th t h e opin ion 

of Judge Roy Atv/ell in the Dal las I!ov/s c a s e , v/hich the Divisio.n i s appeal ing 

before the Uni"bed S t a t e s Court of A.ppoals for the F i f t h C i r c u i t a t Nov/ Or leans , 

In t h e Dal las Hows cat.c, t h - .judge rolio"'/od tho nov/spapor of t h e n!Occssi"by of 

computing overtime o"a tho omploj^ios' ' r e g u l a r r a t a , ' 

"The Minnesota d e c i s i o n d e f i n i t e l y su3"bains our p o s i t i o n v/i th r e s p e c t to the 

payment of overtime compensation, and e f fec t i^ /e ly checks t h e many f i c t i t i o u s 

devices designed t o de fea t "bho purposes o."̂  thu Act , If enp loyers are pe rmi t t ed 

t o re.'iort t o such methods bo escape the pa.yment of overtimo compensation, t h e 

g rea t b e n e f i t s in tended by Congress v/hen the Fa i r Labor Standards Act vrcs passed , 

v/ould be denied to the iTOrls;rs of tlio n a t i o n , " 

A' In h i s opinion on jo in ing the Car lo ton Scrcv/ Products Company Judge Joyce 

s t a t o d : -
- * • ' 

" I t i s ' c l c a r ' t h a t the pui-pose of t h e p l a n , v/hich v/as pu t in to e f f e c t on 
September 1, 1938, "was t o keep l i / i thin t h e p r o v i s i o n s of the nev/ v/age and hour law 
and a t t he ssaiie t ime to m a i n t a i n t h e employees ' v/ages a t t he same le-vel as t h e r e t o -

' fore e x i s t e d . In gene ra l t h e p l a n v/orks out i n "thi.'? vVay: If en employee h.ad been 
r e c e i v i n g s i x t y cen t s an hour -pre-vious to September 1 , 1938, a r a t e af f i f t y cen t s 
was so t up on de fendan t ' s books and on t h a t r a t e overtime componsation i s computed. 
To t h i s ojnount i s added a ' bonus ' i n an amount s u f f i c i e n t to br ing "bhe employee's 
t o t a l wage for the pay p e r i o d to an amount e q u a l l i n g the t o t a l hours v/orked du r ing 
such pay pe r iod m u l t i p l i e d by s i x t y cen t s - t he hour ly r a t e he r ece ived p r i o r t o 
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September 1, 1938. Thus (using a forty-.i.'our hour bas ic week), ;lf "Kiis man v/orks 
f i f t y hours a v/e.-;k h i s pay i s computed Ly mult iplyi .ng 44 (hours) by 50 cen t s ( the 
r a t e s e t up on the books) , v/hich equa l s §22,00; m u l t i p l y i n g 6 (overtirae hours) by 
75^ (time and. one-ha l f ) equals .$4.50, -which added "bo the .f22.00 makes a t o t a l of 
$26i.50<. A.t s t r a i g h t time cf s i x t y cen t s per ho'or he v/oula have recei-ved for 
f i f t y ho-u.rs | 3 0 , 0 0 , And so in order to b r ing h i s pay up t o thi-s f iguro an amount 
of $3 ,50 , c a l l e d a bonus, i s o.d-lod t o t h e j|;2t:)e50 and .the man r e c e i v e s a check for 
|50 .00o In cases where t h i s staiic anploy-ea v/arks only forty-foiJU' hours a wock t h e r e 
i s of ooiirse no overtime to compu.te but t}ie bonus is . added i n the sa.mo. m.anner as i n 
th© o the r c a s o . So t h a t so fa r as the employee v/as concornod t l iere "was no . 
d i f f e rence in the v/ay ho com-tnited h i s oai-ningG bef.ore .a.nd a;['tor September 1, 1958, 
!•> quote the tes-biinony of ona of the m.on, ' I always comp-utod v/ookly earn ings on 
b a s i s of t o t a l number of hours t:lmoo "bhe old r a t e , ' /There v/as noth ing on the check 
or o"bhei'v/ise shov/ing how much, the bonus v/as, Tho Witness Kretlcav t e s t i f i e d . : HTe 
r ea l l j r did not get a c-ut; i t v.""a3 only on the bocks t h a t v/e .got the c u t , ' 

"A som.e"-."/hE."b d"ifferent si"bua"bion'exists v/ith. rospoc t t o employees who en te red 
de fendan t ' s enploy a f t e r Septeraber 1 , 1'93'C, but .i.n p r i n c i p l e t.he procedure i s t he 
same, the omployae s igning an agreoTiien"b based oi-i a:a 'a . -rood' hou.rly r-ate and 
rcceiv-ing a 'guaran"beed' earn ing barbed on a d i f f e r o n t r s . to , <, . . . 

" I t seems t o mo thr^t tho c o n s t r u c t i o n cont'aided .for by defendant to the 
e f f e c t t h a t omployor and. employs-.:. ma;y Egroo on o. rcgu?u.?vr ra"be of pay r e g a r d l e s s 
of v/hat compensation the omal03.-0...- a c t u a l l y r e c e i v e s , v / i l l permi t emploj/crs to avoid 
tho o b l i g a t i o n s imposed by Soction 7 and v a i l completoljr n u l l i f y tho -overtimo p r o ­
v i s i o n s t h e r e i n c o n t a i : o d . If •jn. -enployer is p''."irmittod to e s t a b l i s h an ^agreed' 
r a t e of pay t o n c c a t e bolovr t h a t v/liich i t i n fa.-:>,t i s , as p l a i n b i f f po in to out i n 
h i s b r i e f thjere i s no reason v/hy t h e r e g u l a r r a t e could not be ' s t i p u l a t e d ' for 
pu:.'aosos of overti:ne oonpensatioi. ab "tv/eiToy or t l i i r t y cen t s belav vihat i t a c t u a l l y 
i s and reraovo tho p e n a l t y cf Sec t ion 7 e n t i r e l y . The- f a c t t h a t e-.^iplo^/er and 
em.ployee ' .agree ' t o a r a t e o"!" pay v/hich does no"b r e p r e s e n t t h a t a"b v/hich this 
eir^iloyee i s r e a l l y employod oan.:io"b prec lude the ope ra t i on of Sec t ion 7 , .for p r i v a t e 
agreements v/hich a r e i n c o n s i s t e n t v/i th v/age and hour sto, tute3 must y i e l d 'bo the 
broader pub l i c p o l i c y dec la red In those a c t s . . . . 

"Moroovor, t h e evidence i n t h i o case c l e a r l y i n d i c a t e s t h a t "biie f.a-aplo3,^es 
signed, tlie agreements only &.Ater i t v/.-is raad^e d a a r t h a t t h e y v/ould r e c e i v e the same 
earn ings as t l i s r e t o f o r e and hccause t h e y f e l t -bhere a/ac no other recourse as they 
hfi-d been t o l d th&.t other-vise t h e p l an v/ould be dropped and thej./ -vvould̂  remain on 
the old sca le f o r a forty-fo-ar "week and no over t imo. Such assurance as "bo t h e i r 
oarnin'"-,3 being g iven , I am of tho "view they r ece ived a con t inu ing jniarantee of 
t h e i r preivi-ous earn ings and t h e r e f o r e t h a t t h e i r a c t u a l and r e a l r.ate of pay 
remained unch&ngCid, and t h a t t i i i s ' ag reed r a t e ' of pay of dofondant v/as dev i sed , 
as was sa id by bhe coi i r t i n Gregory v , Kolver ing , 293 U» S, 455 , t o ' e x a l t 
a r t i f i c e abovo r o a l i t 3 r , ' as bhe so r a t e s had no o the r funct ion i n de fendan t ' s 
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